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PROCEEDING 


APRIL 8 (legislative day, Aprit 2), 1952.—Ordered to be printed 


Mr. McCarran, from the Committee on the Judiciary, submitted 
the following 


REPORT 


[To accompany 8. 2546] 


The Committee on the Judiciary, to which was referred the bill 
(S. 2546) to provide for attorneys’ liens in proceedings before the 
courts or other departments and agencies of the United States, having 
considered the same, reports favorably thereon, with an amendment 
in the nature of a substitute, and recommends that the bill, as amend- 
ed, do pass. 

AMENDMENT 


Strike all after the enacting clause and insert in lieu thereof the 
following: 


That Chapter 10, Title 28, United States Code is hereby amended by adding 
immediately after Section 394 of such title a new section as follows: 


“Sec. 394a. Attorney’s Charging Lien in an Action or Other Proceeding. 


oer 


‘hat from the commencement of an action, or other proceeding, in any court 
of the United States or before any department or agency of the United States, 
or the service of an answer containing counterclaim, an attorney-at-law whose 
appearance has been entered for a party shall have a lien upon his client’s cause 
of action, claim, or counterclaim, which shall attach to any verdict, report, 
determination, decision, judgment, or final order in his client’s favor, and the 
proceeds thereof in whatever hands they may come. Such lien shall not be af- 
fected by any settlement between the parties before or after judgment, final order, 
or determination. The court in which the action or proceeding is brought, or the 
court in which a proceeding for judicial review may be brought if the proceeding 
be brought before any department or agency of the United States, or if no judicial 
review of such department or agency action is provided by law, any district court 
of the United States, shall, upon petition of the client or attorney, determine 
and enforce such lien. 
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“Spc. 2. No statute forbidding or limiting the assignment of a claim against the 
United States or the creating or enforcement of a lien against property seized or 
vested by the United States shall be deemed to apply to the lien established as 
aforesaid. 

“Sec. 3. The lien created under this section shall attach to any verdict, report, 
determination, decision, judgment or final order which arises as a result of any 
action or other proceeding presently pending or hereafter commenced in any 
court of the United States or before any department or agency of the United 
States. 

“Sec. 4. The Analysis of Chapter 10 of Title 28, United States Code, immedi- 
ately following section 394 of such title, is amended so as to read: 


** ‘Sec. 394a. Attorney’s Charging Lien in an Action or Other Proceeding. 
PURPOSE 


The purpose of this bill is to give an attorney at law a lien upon his 
client’s cause of action, claim, or counterclaim, in any Federal court 
or before any department or agency of the United States, which shall 
attach to any verdict, report, determination, decision, judgment, or 
final order in his client’s favor, and the proceeds thereof in whatever 
hands they may come. 

PROVISIONS 


The provisions of this bill are very similar to section 475 of the Con- 
solidated Laws of New York (N. Y. Judiciary, sec. 475). The only 
real differences between that statute and this bill are (1) the method 
of enforcement of the lien; (2) the exemption spelled out in section 2; 
and (3) section 3 makes this statute applicable to any action or other 
proceeding which is presently pending or hereafter commenced: The 
need for section 2 is self-evident. If this bar was not lifted from 
assignments of claims against the United States or enforcing a lien 
against property ‘‘vested”’ by the United States, it would be doubtful 
whether or not the vast majority of administrative practice and suits 
against the United States would be excluded from the protection of this 
statute. 

The method of enforcement is set out specifically in this proposed 
legislation while the New York statute merely provides that the court 
upon petition of the client or attorney may determine and enforce 
the lien. No mention is made in the New York statute concerning 
the procedure to be followed if the lien attached as a result of pro- 
ceedings before a State, municipal, or Federal department. The 
language used in this bill would place the enforcement of the lien in 
the hands of the courts. 

The last sentence of section 1 of this bill sets forth the method of 
procedure for enforcing this lien. Either the client or attorney may 
petition the appropriate court to determine and enforce the lien. The 
appropriate court is determined by the type of proceeding. Thus the 
lien that attaches as the result of an action or suit instituted in a 
court is enforced by that court itself. If the lien attaches as a result 
of a proceeding brought before any department or agency of the 
United States, and judicial review may be had from the decisions of 
such a department or agency, the court before which judicial review 
is sought will enforce the lien. If the lien attaches as a result of a 
proceeding brought before any department or agency of the United 
States, and no judicial review from such department or agency can 
be had, any district court of the United States will enforce the lien. 
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This statute has been made to apply not only to those actions and 
other proceedings which are commenced after the effective date of this 
provision but also to those which are presently pending. The 
New York statute applied only prospectively. 


STATEMENT 


Historically attorneys at law have had the benefit of two liens. On 
the one hand a lawyer had a general, retaining or possessory lien; on 
the other he had a special, particular or charging lien. The retain- 
ing lien gave an attorney the right to retain possession of all docu- 
ments, money, or other property belonging to his client until the 
general balance due to the lawyer for professional services was paid. 
This present bill does not in anywise affect the attorney’s retaiming 
lien. 

The charging lien is an equitable right. It entitles an attorney to 
the right to be paid the fees and costs due to him as a result of a 
judgment or recovery in a particular suit. This charging lien was 
permitted at common law and has been extended in many States by 
statute (N. Y. Judiciary § 475). 

The Federal courts do not recognize a common-law lien in favor of 
attorneys, but they have given effect to the laws of the States in 
which such liens may be held. Webster v. Sweat (65 F. (2d) 109 (C. 
C. A. 5th 1933)); Chaucey v. Bauer (97 F. (2d) 293 (C. C. A. Sth 
1938)); Central Railroad & Bkg. Co. v. Pettus (113 U.S. 116, at p. 
127, 5 S. Ct. 387 (1885)). 

The proposed legislation would change the law in two material 
aspects; (1) it would broaden the normal charging lien which the 
Federal courts have heretofore enforced as part of the law of a par- 
ticular State; and (2) this lien would be enforced uniformly by all 
Federal courts. As to this latter aspect it would obviously make no 
difference henceforth whether the len was asserted in one Federal 
district court rather than another. In this connection it should be 
pointed out that since the language of the New York statute is 
adopted, except as to the enforcement provisions, the Congress is in 
effect approving the constructions given to that statute by the New 
York courts. Those cases would not be binding on the Federal courts, 
but would of necessity be entitled to great consideration and respect. 

In the District of Columbia there is at present no lien statute. 
However, it should be pointed out that the bulk of claims against 
the United States are litigated in that jurisdiction. Unless an attor- 
ney’s retainer agreement expressly prevides that the attorney is to 
be paid exclusively from the recovery, he has no lien. Pink v. Farring- 
ton (92 F. (2d) 465 (App. D. C. 1937).) If an attorney is cognizant 
of this rule and takes this precaution, he shuts himself off from the 
personal liability of the client. 

Section 2 of S. 2546 is designed, in part, to set at naught the argu- 
ment that the prohibition against the assignment of claims against 
the United States (31 U.S. C., sec. 203) would strike down this attor- 
ney’s lien. The lien in this instance would apparently be exempted 
from the operations of the Assignment of Claims Act (31 U.S. See. 
203) in any event, because it would have been created by “operation 
of law.”’ Brooks v. Mandel-Witte Co. (54 F. (2d) 922. 955 (C. C. A. 
2d, 1932).) But section 2 of this bill expresses this conclusion affir- 
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matively, and thus eliminates any confusion which might otherwise 
arise. 

The remaining portion of section 2 would not prevent an attorney’s 
lien from attaching to property seized or vested by the United States. 
Thus if, under section 7 (c) of the Trading With the Enemy Act, the 
United States had vested certain property, section 9 (f) would not 
prohibit the attorney’s lien, herein conferred, from attaching at the 
commencement of the action. 

In recommending that this bill be favorably considered the com- 
mittee wishes to call attention to the fact that a similar statute has 
been subjected to detailed scrutiny by the New York courts. The 
language of this legislation has been fully tried, and it has neither 
been found wanting as regards the interests of an attorney nor oppres- 
sive as regards the interests of a client. 
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